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Ed Smith.
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STATE OF MONTANA, EX REL.
DEPARTMENT OF
ENVIRONMENTAL QUALITY,

Plaintiff/Appellant,
SWANK ENTERPRISES'

NOTICE OF APPEAL

vs.

BNSF RAILWAY COMPANY,

DefendantlAppellee/Cross Appellant.

NOTICE is given that SWANK ENTERPRISES, the Appellant

above-named and who is a Defendant in that cause of action filed in the First

Judicial District, in and for the County of Lewis and Clark, as Cause No. BDV-
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2004-596, hereby appeals to the Supreme Court of the State of Montana from the

final judgment or order entered in such action on the 10th day of February, 2009.

THE APPELLANT FURTHER CERTIFIES:

1. That this appeal is not subject to the mediation process required by M.

R. App, P. 7.

2. That this appeal is not an appeal from an order certified as final under

M. R. Civ. P. 54(b).

3. That the notice required by M. R. App. P. 27 is not applicable in this

appeal.

4. That all available transcripts of the proceedings in this cause have

been ordered from the court reporter by other parties hereto. If all available

transcripts have not been ordered, that Appellant has complied with the provisions

of M.R.App.P. 8(3) contemporaneously with the filing of this notice of appeal.

5. That included herewith is the filing fee prescribed by statute, or the

affidavit to proceed without payment of the required filing fee prescribed in the

Appendix of Forms as Form 3.
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Dated this 10th day of October, 2009.

JOHNSON, BERG, MCEVOY & BOSTOCK, PLLP

Paul A. Sandry
Attorneys for Appellant Swank Enterprises
PD Box 3038
Kalispell, Montana 59903-3038

CERTIFICATE OF SERVICE

I hereby certify that on the 10th day of October, 2009 I filed a true and

accurate copy of the foregoing NOTICE OF APPEAL with the Clerk of the

Montana Supreme Court; and that I served true and accurate copies of the

foregoing NOTICE OF APPEAL upon the Clerk of the District Court, each

attorney of record, and each party not represented by an attorney in the above-

referenced District Court action, by depositing same in the US Mail, postage

prepaid, to wit:

Nancy Sweeney
Clerk of District Court
Montana First Judicial District
Lewis and Clark County
P0 Box 158
Helena, MT 59624-0158
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R. Allan Payne
Marc Bruyske
Doney Crowley Bloomquist Payne Uda, PC
P0 Box 1185
Helena, MT 59624-1185
Attorneys for DEQ

Cynthia D. Brooks
Montana Department of Environmental Quality
Remediation Division
P0 Box 200901
Helena, MT 59620-0901
Attorneys for DEQ

Leo Berry
Oliver H. Goe
Mark D. Etchart
Chad E. Adams
Browning, Kaleczyc, Berry & Hoven, PC
P0 Box 1697
Helena, MT 59624
Attorneys for BNSF Railway Company

Paul J. Lawrence
Kirkpatrick & Lockhart Preston Gates Ellis, LLP
925 Fourth Avenue Suite 2900
Seattle, WA 98104-1158
A ttorneys for BNSF Railway C'ompanv

Karl K. Rudbacb
Ramlow, Rudbacb & Christopherson, PLLP
6438 Highway 93 South
Whitefish, MT 59937
Attorney for Kalispell Pole & Timber company
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Stephen H. Foster
Shane Coleman
Kyle A. Gray
Holland & Hart, LLP
P0 Box 639
Billings, MT 59103-0639
Attorney for Exxon Mobile Corporation

Gregory A. VanFlorssen
Keller, Reynolds, Drake, Johnson & Gillespie. PC
P0 Box 598
Helena, MT 59624
Attorney for Montana Mokko, Incorporated

Tommy Butler
Montana Department of Natural Resources & Conservation
PO Box 201601
Helena, MT 59620-1601
Attorney for DNRC

JUl-rN SON, BERG, MCEVOY & BOSTOCK, PLLP

Paul A. Sandry
Attorneys for Appellant Swank Enterprises
P0 Box 3038
Kalispell, Montana 59903-303 8
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